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The role, freedom and
independence of the lawyers

The General Assembly of the
FBE, gathered in Warsaw in Oc-
tober 2018 for tits 52nd Congress,
approved and published 8 resolu-
tions, all originated from attacks
or dangers to the rule of law.

It is a number of resolutions ne-
ver known in the history of the
Federation and this fact is an evi-
dence to both an increasing num-
ber of violations of the freedom
of the lawyer's role, and a gro-
wing and conscious attention to
lawyers combined with respect of
the States of law.

Individual National and Local
Councils can take advantage of
the pressure and protests exerci-
sed by an international and Eu-
ropean institution, such as theF-
BE, with the strength of those
representing over one million
lawyers.

The FBE has as its demographic
base on the Council of Europe
(47 States), which has as its main
task the protection of the rule of
law and the defence of funda-
mental rights, with the provision
of a judicial body (ECHR) ex-
pressly defending the Charter.
The FBE is not alone in affirming
the need to guarantee the freedom
and independence of lawyers.

The CCBE (union of the Bar Na-
tional Councils of the UE) is en-
gaged in the same battle and, as
mnstitution of the Union, it is refe-
rent of the national councils.

The program of this Presidency
provides for the strengthening of
collaboration and synergy bet-
ween FBE and CCBE, in view of
the best defense of the freedom
of lawyers and the rule of law.
FBE and CCBE are organising
their jointly Congress in autumn
2019, in Lisboa.

This collaboration allows us to
increase the global strength of all

in defence of the principles of
civilisation.

It cannot be impartiality of the
judge if he has no free lawyers
in front of him.

This is an appeal to protect the
two subjects of jurisdiction first
and foremost in those countries
(such as Turkey) where they are
violently limited in their freedom.
The FBE strongly affirms and
demands the "independence of
judicial systems" which means
"free lawyers and judges and in-
dependent public prosecutors" .
FBE faces all the uncivil attacks
against the rule of law with se-
rious limitation of the freedom
and rights of lawyers and the
spread of alarming phenomena of
violence against them.

Evident is the reference to the
increasingly widespread cases in
which the defenders are threate-
ned when they assist people ac-
cused of particular crimes.

The FBE supports the National
Councils and the CCBE to make
the lawyer's autonomy and free-
dom explicitly affirmed in the
Constitutional Charts.

In the diversity of roles and func-
tions, magistrates and lawyers, as
actors of the jurisdiction, promote
common values and the defence
of these values in the current
worrying context in which at-
tacks on the rule of law are mul-
tiplied and spread.

The question of the freedom of
lawyers and the independence of
judges was also debated by a
network of European judges and
lawyers with democratic creed at
the end of an international confe-
rence on "the independence of
Justice in Europe, Magistrates /
Lawyers", held in Brussels lineal
2018.
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Presentation of FBE

The European Bars Federation /
Fédération des Barreaux d’Euro-
pe (FBE) was founded in Bar-
celona on 23 May 1992 as suc-
cessor to the Conference of Ma-
jor European Bars.

Its headquarters are in Stra-
sbourg, where is sited the Com-
missions’ Office too. Presiden-
cy’s office is in Barcelona.
Membership in the FBE is open
to all national and local Bars and
to the Law Societies within the
Council of Europe.

Today the FBE has 250 members
Bars, representing more than
1,000,000 lawyers.

We promote the rule of law, the
supremacy of the law, the inde-
pendence of justice and the right
to a fair trial.

We represent the defence of hu-
man rights in Europe and in the
world.

We act when these principles are
threatened in many jurisdictions.
The independence of justice is
fundamental for a just society.
The FBE is organized with stan-
ding committees and ad hoc
commissions. The former are
dedicated to universal and basic
aspects. The latter are dedicated
to contingent or local needs.

All commissions work constan-
tly to reach the fixed goal.

The FBE organizes two annual
congresses, each time in a diffe-
rent European City.

These events offer unique oppor-
tunities to discuss common pro-
blems and share information and
experiences.

The FBE is committed to provi-
ding international specialist legal
training, including participation
in congresses organized by mem-
ber bar associations, law societies
and other legal entities so as to
reach a greater number of reci-
pients.Principles of European
legal culture.

Program 2018/2019

The community of European
lawyers and the FBE affirm and
support the culture of peace,
freedom, equality, firm respect
for human rights, democracy,
mutual respect and diversity and
peculiarities; the progress of civi-
lization, the rule of law.

European legal culture is both a
legacy and a perspective for the
intellectual community, of which
the lawyers gathered here are
part.

Mission and synergy FBE -
CCBE.

The European Bars Federations is
open to all Bars (local, regional,
national) from States (47) mem-
ber of the Council of Europe.
There is a steadily growing ap-
preciation for the work of the
FBE and the lawyers represented
are over one million.

The FBE is therefore a federation
with an origin by Bars and shares
this nature with the CCBE, which
gathers the National Councils and
has, as a demographic base, the
European Union and the Eu-
ropean economic area.

The view of FBE and CCBE
(both based on Bars) makes them
general and non-sectoral institu-
tions of the European legal com-
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munity.

This premise is valid for enhan-
cing the commitment to reinforce
the synergy between these Eu-
ropean Legal bodies (FBE -
CCBE).

This was an established principle
at the time of my candidacy for
the second vice-presidency and
today the commitment is reaffir-
med, acknowledging the progress
made by the Presidencies of both
the aforementioned institutions.
In January 2017 and January
2018 the Presidencies of FBE and
CCBE met freely and voluntarily
to strengthen mutual coordina-
tion.

In 2019 the FBE and CCBE con-
gresses (or rather the FBE and
CCBE congress) will be held to-
gether in Lisbon, Portugal and
the issue on "self-regulation” will
be unique and joint.

The synergy will become more
tangible.

Lawyers' autonomy. Indepen-
dence of judges.

Recently the FBE has been called
to defend the autonomy of the
lawyer and the independence of
the judiciary also in the European
sphere. The FBE has committed
itself to reaffirming and persua-
ding that these principles are in-
dispensable foundations for any
political force in order to preser-
ve the democratic order and the
closeness of peoples to their re-
spective states.

We support the work of the
CCBE for a European Conven-
tion on the profession of lawyer
and to support the affirmation of
the aforementioned principles in
constitutional status.

Work and organisation of
commissions.

The FBE expresses itself concre-
tely through the work of its
commissions, which obtain ap-
preciated and shared results.

The meeting of the Presidents of
the Commissions with the Presi-
dency of the FBE and the report
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of the Presidents of the Commis-
sions to the General Assembly
represent the moments of coordi-
nation and mutual exchange.

The good work of the commis-
sions is conditioned by the conti-
nuity and effectiveness of the
presence of the Bars and of the
individual lawyers involved in
the commissions themselves.
Continuous "maintenance work”
by respective presidents is essen-
tial.

It will be the task of this Presi-
dency to solicit the adjustment of
the commissions with this speci-
fic purpose.

International legal education.
Today's legal culture can only be
international, and we must tend
to make it available to a greater
number of colleagues.

The importance of sharing the
contents examined and debated
during the Congresses at local
level is emphasised, in order to
further spread this culture.

The FBE has recently participa-
ted in several training events or-
ganised locally by member bars
to study and disseminate know-
ledge of the law of other states,
with reference to the topics of the
events.

This commitment will be streng-
thened and all the orders will be
supported in order to organise
symposia in which the topics are
examined also at international
level.

The Presidency of the FBE will
be an useful assistance to facilita-
te the participation of foreign
speakers.

As a further aspect of this com-
mitment, FBE keep on spreading
European legal culture in the re-
gions that have less enthusiasm to
the internationalization of legal
knowledge.

As part of the training, we will
have to start learning about, stu-
dying and improving the techno-
logies of the “Artificial Intelli-
gence” that should not be demo-
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nized but aimed at establishing a
concrete aid for the judge and
lawyers.

In conclusion, I would like to

remark a list of the points to whi-

ch the FBE abides and aspires.

» Sharing the founding princi-
ples of European legal cultu-
re.

» Effective involvement of the
largest number of nations.

* Synergy with CCBE.

* Sharing the commitments of
the FBE Presidency with the
Presidents of the Commis-
sions.

* Support for the Bars that
have joined most recently, so
that they can immediately
express the maximum contri-
bution.

* Support for international
training at individual Bars.
European legal thought must be
valued according to the founding
principles and respect for the pe-
culiarities, as the concept of fede-

ration imposes.

Michele Lucherini
FBE President 2018-2019.

FBE Presidency

Michele Lucherini, President,
Ordine degli Avvocati di Lucca.
Silvia Gimenez Salinas, 1st Vi-
cePresident, Il-lustre Col-legi de
I’ Advocacia de Barcelona.

Dominique Attias, 2nd VicePre-

sident, Ordre des Avocats de Paris.
Charles Kaufhold, General Se-
cretary. Barreau de Luxembourg.
Monique Stengel, Treasurer, Or-
dre des Avocats de Paris.
Philippe Loew, Commissions
Secretary, Ordre des Avocats de
Strasbourg

Marta Cuadrada, Presidency
Secretary, Il-lustre Col-legi de
I’Advocacia de Barcelona.
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NAPOLI.

March. 16th, 2018.

Bar Associations of Napoli held
a very successful international
meeting on several topics of
particular interest under the ti-
tle: “Right and Freedom. The
role and challenges of the law-
yer in the society of the third
millennium. Toward a new Ma-
nifesto di Napoli dell’avvocatu-
ra”.

The conference was attended by
representatives of the largest
international lawyers' organisa-
tions such as CCBE (Council of
European Bars), FBE (European
Bars), UIBA (Union of Ibero-
American Lawyers), ALU
(Arab Lawyers Union), UIA
(Union International Lawyers).
Lawyers representing the orders
of Tunisia, Lebanon and the
most important European cities
such as Paris, Madrid, Bar-
celona and Brussels were also
present.

The issues the conference were
about the current challenges for
lawyers related to the role that
lawyers must assume in the so-
ciety of the third millennium, to
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the relationship between power
and freedom; between justice
and legality; between democra-
cy and organised minorities.
The conference was set up with
5 round tables: 1) Law and
freedom. The role and challen-
ges of the lawyer in the society
of the third millennium 2) Pro-
tection of freedom. - IT systems
and violation of privacy; 3)
Sousse's experience: Italian
lawyers for solidarity and peace
in the Mediterranean; ) Legal
thought and economic thought -
Towards the European Statute
of Attorneys, 5) The new Na-
ples Manifesto of Lawyers.
During the conference was pro-
posed to strengthen the essential
elements of our function, brin-
ging them to unity and avoiding
divisions and enhance interna-
tional collaboration and dialo-
gue to develop the economic
value of the lawyers’s activity.
Michele Lucherini gave a com-
plete report on the European
Statute of Lawyers and Bars
and the role of FBE and CCBE.
Afterwards was drafted The 2nd
Manifesto di Napoli dell'Avvo-
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catura, which denounces the
policies of governments, not
just Europeans, aimed at:
devaluing the technical defense
of lawyers; hinder the access of
citizens to justice by reducing
funds for legal AID; the indi-
scriminate increase in costs; the
cutting of the number of the
Courts and the reduction of pro-
cedural guarantees; to violate
professional secrecy, even at an
electronic level; to limit the
freedom of lawyers and to con-
trol and weaken their organisa-
tions.

A conference full of ideas whe-
re was expressed the wish to
organise, on the eve of the next
European elections, a major
event in Brussels.

Thanks to Michel Benichou,
Luis Marti Mingarro, Aldo Bul-
garelli and Alessandro Senatore.

The second manifesto of Napoli
has been approved by the Gene-
ral Assembly of FBE during the
general annual Congress in Bo-
logna in May 2018.
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attore della mobilita attorno al Mediterraneo

Collaborazione NORD-SUD:

PROS

RAGUSA.

April. 12nd - 14th, 2018.

The FBE's Assise of the Mediter-
ranean brings together lawyers
from the four shores of the Medi-
terranean. The Assize was held
on April 13 and delegates came
from Lebanon in the east, from
Tunisia and Morocco in the sou-
th, from Portugal, Spain, France
and Italy in the north. There were
also lawyers from northern Euro-
pe, including the United King-
dom, Belgium and Germany.

The Assize was organised by the
FBE Mediterranecan Commission
(FBEMC) leaded by President
Giorgio Assenza, Vice President
Dominique Attias, Secretary
Omar Abbouzzohour and with
the coordination of Yves Oschin-
sky and Michele Lucherini.

A decisive role was played by the
Ragusa Bar Association.

The conference was about the
European settlement rules; the
services of lawyers; the rules of
common deontology; the social
security management of Moroc-
can workers in the province of
Ragusa; social security protection
for workers in the agricultural
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sector; the possibilities of in-
vestment in the Mediterranean;
the lawyers as a support for com-
panies and investments; the esta-
blishment of persons and particu-
larly retired people.

The President of the FBE Medi-
terranean Commission, Giorgio
Assenza, pointed out that the
Mediterranean area is characteri-
sed by different countries and
histories between the north and
south; reflects the great challen-
ges of the new millennium, such
as migration, poverty, unem-
ployment, but also great potential
for development.

The future of the Mediterranean
aerea needs to be tackled in a
global way, inspired by our Eu-
ropean roots, founded on the va-
lues as peace, respect for human
dignity, freedom, academics, the
rule of law and human rights.

In this varied and complex scena-
rio, FBE's European lawyers, ex-
panding their horizons beyond
the traditional national and cultu-
ral boundaries, must increase
their presence by leveraging their
ability to assist customers in all
the Mediterranean regions, where

they are present the internationa-
lisation processes.

In its turn, the internationalisation
of lawyers is no longer linked
only to companies and does not
only concern the business lawyer
and the traditional sectors of in-
ternational arbitration and marke-
ting, but involves all lawyers
working in the civil, social and
criminal sectors.

FBE adopted, at the end of the
Conference, a Resolution about
the situation in Lebanon.

“FBE, concerned by the serious
crisis caused by the influx of Sy-
rian refugees in Lebanon, notes
that the Lebanese judicial system
is undermined as the Beirut Bar is
unable to cope with the thousands
of requests for access to the coun-
try. rights and justice of these vul-
nerable populations in the fra-
mework of legal aid .Recalls the
fundamental values of human
rights and free access to justice in
a state of law. Invites Lebanese
state authorities and institutions to
fulfill their obligations under legal
aid”.
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BOLOGNA.

51st FBE Congress.

The conference was focused on
marriage or same-sex unions di-
sciplines.

In the society of the so-called late
modernity, we face the complexi-
ty of the different configurations
in which the family can be pre-
sented: nuclear, extended, recom-
posed, multiple, without structu-
re.

We have witnessed the transition
from the traditional family model
founded on marriage, composed
of a couple heterosexual and of
biological children, to several
different and multiform family or
parenting models: homosexual
couples or families; adopted chil-
dren; recognised unions.

These have moved the context of
protection from parenting to
“being children”, according to the
the discontinuity between paren-
ting and heterosexual marriage.
This opens the horizon to the af-
firmation of new family scena-
rios, in which one should affirm
being a partner and a parent, wi-
thout distinction between identity
or gender diversity.

In the Western social context,
family models are multiplied as
opposed to traditional marriages,
in which the profile of parents is
decisive for the growth of chil-
dren, not so much the sexual qua-
lification of those who form the
affective family.

A heterosexual or same sex or
trans sexual couple is therefore
considered and evaluated as sui-
table, not so much because of the
sex and gender of the single pa-
rents, but because they are able to
guarantee reliability, economic
and emotional support to the off-
spring, skills of care and educa-

WWW.FBE.ORG

tion, able to ensure the new gene-
rations a healthy and harmonious
growth.

Thus, this is the core of parental
responsibility, as a recognition of
the whole of affective relation-
ships and care, a rule that applies
to biological, adoptive, "social"
parents, with the correlative
rights and duties.

The family is no longer an im-
mobile entity (it would be illuso-
ry to think of it), it is not a “natu-
ral entity” to be imposed on indi-
viduals, but rather “a social cate-
gory, which is neither fixed nor
immutable”.

The recent Italian discipline of
the civil union, has had the merit
of recognising forms of cohabita-
tion of the couple formed by per-
sons of the same sex, based on
emotional and economic bonds,
to which the Law n. 76/2016 at-
tributes, with a specific institute,
a similar legal status, in many
respects, to that conferred by
marriage.

In the European Union, the fra-
mework for cohabitation legisla-
tion is very diverse. Some coun-
tries have adopted the registered
partnership, also called partner-
ship or registered cohabitation,
which guarantees specific rights
and duties also to same-sex cou-
ples, as well as to cohabitations
formed by men and women.
Continues in last page.

The rights and duties may be
identical, slightly different or
very different from those of nor-
mally married couples.
Registration is sometimes open
even to unmarried hetero cou-
ples; this is the case of the Gere-
gistreerd Partnerschap, registered
union approved in the Nether-
lands, and of the PACS ("Civil

Solidarity Pact") approved in
France. In some cases, the civil
union is allowed only for homo-
sexual couples (Germany, §l
Abs.1 LPartG).

Other countries have chosen to
regularise civil unions as unregi-
stered cohabitation, with which
some rights and duties are auto-
matically acquired after a specific
period of cohabitation.

European countries such as the
Netherlands, Belgium and Spain
have - in addition to having ap-
proved the legal recognition of
unmarried couples of any sex -
also open the legal institution of
marriage to same-sex couples, to
achieve perfect equality between
hetero and homosexuals.

The Italian Law defines the civil
union as "specific social forma-
tion”; regulates the presupposi-
tions and modalities of its consti-
tution, which can be both civil
union, de facto cohabitation, co-
habitation without formalisation.
So Italian Law doesn’t not consi-
der it possible to recognise cou-
ples homosexuals and lesbians
equal right to marriage, which
remains the exclusive prerogative
of people of different sexes.
Some European countries, such
as the Netherlands (2001), Nor-
way (2008), Sweden (2008), Ice-
land (2010), Denmark (2012),
have first passed the registered
partnership model and have ex-
tended the possibility of contrac-
ting marriage to same-sex cou-
ples. This orientation was also
supported by Belgium (2003),
Spain (2005), Portugal (2010),
Finland (2013), France (2013),
England (2013), Luxembourg
(2014) , Greece (2015) and Ire-
land (2015).



European Lawyers Congress

Brussel, June 1st, 2018.

Most European presidents and

chairmen of their national Bar

Associations had the opportunity,

in a plenary meeting, to debate

the findings of the steering com-
mittees who had prepared this
congress.

In 2018, the legal profession fa-

ces considerable challenges whi-

ch has prompted the Dutch and

French Sections of the Brussels

Bar to organise a reflection on a

greater unification of professional

rules.

Patrick A. Dillen and Pierre Scul-

lier, Presidents of the Sections of

the Brussels Bar, have beautiful-
ly directed the unfolding of the
event.

The steering committees payed

extra attention to the influence of

Legaltech on the following to-

pics:

o the scope of the profession:
e.g. the activities that lawyers
are allowed to develop (such
as: developer/provider of plat-
forms) as lawyers or as an au-
xiliary activity;
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» the fees such as: can contin-
gency fees (‘no cure, no pay’)
be accepted?

+ can commissions be paid and if
so, to whom?

« should there be a limit to con-
tractual freedom (e.g. good
faith)?

» professional secrecy and the
confidentiality of correspon-
dence such as: enforceability
or non-enforceability against
investigating authorities;

 collaboration and third-party
capital: i.e. with whom may a
lawyer collaborate and under
which form? what about the
firms recognised abroad?

» free topic: participants could
propose additional topics.

During the formal closing ses-

sion, in the present of numerous

Brussels lawyers and of a Eu-

ropean keynote speakers, the fol-

lowing Declaration of intent
was signed.

FBE was there, with its Vice Pre-

sident Sivlia Gimenez Colomer,

from Barcelona Bar.

Under the title “Towards unified

professional rules in Europe -

Pour un rapprochement des re-

gles déontologiques en Europe”,

(3. 3.4

representatives of the Bars signed
a statement.

The signatories of the document
commit themselves to advocate
towards their bars and their regu-
latory bodies the following prin-
ciples.

It is in the interest of European
lawyers to work for unified pro-
fessional rules in order to:

(1) face the common challenges
of the profession, the shift in the
legai market and technological
evolutions;

(1) facilitate the cross-border le-
gai practice in a European regula-
tory environment;

(iii) promote the highest require-
ments of self-regulation for the
legai profession;

(iv) defend the values of the pro-
fession such as the independence
of lawyers

For that purpose, we must sup-
port any initiative aiming at uni-
fying professional rules in Euro-
pe such as the one of the Council
of Bars and Law Societies of Eu-
rope (CCBE). The organization
of regular meetings between law-
yers and European bars such as
the European Lawyers Congress
must be pursued.
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SOFIA. June 22nd, 2018

Conference about Digitalisation
of Justice: challenges to the Legal
Profession arising from EU’s di-
gitisation program.

FBE and CCBE took part at the
Congress organised in Sofia by
the Supreme Council Bar of Bul-
garia about the Justice digitisa-
tion program of the UE.

Maria Gabriel, UE Commissioner
for Digital Economy and Digital
Society presented the lines guide
of the policy about digitalisation.
Ralitsa Negentsova, President of
Supreme Council, pointed out
that digitisation in all spheres of
public life has brought enormous
challenges to the legal profession.
A modern European lawyer needs
to build quality new knowledge
and skills. Without such, it is im-
possible to protect the rights and
interests of citizens and legal en-
tities, as well as the state. These
challenges also face the judiciary,
which is called upon to adopt and
carry out the difficult reform of e-
justice, which is one of the main
policies in the European Union.-
The reform affects all representa-
tives of the legal professions, in-
cluding lawyers.

Tsetska Tsacheva, Minister of
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CBIO3

Justice, confirmed the govern-
ment’s commitment to improve
the efficiency of the justice sy-
stem according UE policy,

Atanas Temelkov, Chair of the
State Agency for e-government
presented the details of the pro-
ject and the resources made avai-
lable.

FBE’s President, Mr Lucherini,
talked about the conclusions for-
med by the FBE Committee Fu-
ture of Profession and the positi-
ve experience of the Italian sy-
stem, that might be a model for
the incoming ones.

Digitalization - he said - is an
important step to update the justi-
ce system to the demands of the
current society and the economy.
Lawyers are professionals who
have the task of leading the client
towards a timely and quality ju-
stice.

The challenges that must be faced
are the same of every professio-
nal actor in the modern organiza-
tion of work. The perspective
represented by the aid that might
be given by artificial intelligence
imposes on the justice system to
be in step with the times.

The current digitization is only
the first step, as it is a process
that still starts from paper docu-

© Lilia Yo

ments and from the idea of sha-
ring the content of files that are
largely formed in paper form.

The experience of the nations that
have started the digitalization
project in advance leads us to
conclude that we should set up a
new step in digitalisation in whi-
ch the justice system is thought
up, from the beginning, as a te-
lematic flow of information, lin-
ked in a certain way step by step.
All this, with advantages linked
to the certainty of justice and the
circulation of wealth.

We should prepare the field for
the next future block-chain sy-
stem and smart contracts.
Lawyers and judges should not
be afraid about the critical issues
they may encounter.

The experience acquired in these
years in Italy shows that all the
problems can be faced and resol-
ved in a clear way with the colla-
boration of Lawyers, Judges and
the Ministry of Justice.

With everyone's great advanta-
ges.
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From www.ohchr.org/
A UN human rights expert has

criticised Poland’s efforts to re-
form the judiciary, saying the
Government is planning a clear-
out of senior judges to be repla-
ced by magistrates recommended
by a council of mostly political
appointees of the current ruling
majority.

“I am very worried about the far-
reaching adverse effects that the
reform of the judiciary is having
— and will have — on the indepen-
dence of Polish courts and tribu-
nals,” said Diego Garcia-Sayan,
the Special Rapporteur on the
independence of judges and law-
yers, told the Human Rights
Council.

“I appreciate the willingness of
the Polish Government to listen
to the concerns that I — along
with several other international
and regional institutions — have
raised in relation to its judicial
reform. Nevertheless, the
amendments introduced by the
governing majority are of a co-
smetic nature, at best, and absolu-
tely insufficient to address the
serious concerns [ expressed in
my report,” added Diego Garcia-
Sayan, who visited Poland from
23 to 27 October 2017.
“Approximately 40 percent of
Supreme Court judges, including
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the court’s president, could be
forced to retire after 3 July 2018,
before the end of their legal
terms. This constitutes a serious
blow to the principle of judicial
independence, and a flagrant
breach of the principle of irremo-
vability of judges.”

The judges who leave the bench
as a result of the lowering of the
retirement age will be replaced
by new judges appointed by the
President of the Republic upon
recommendation of the newly
constituted National Council of
the Judiciary, which will be large-
ly dominated by the political ap-
pointees of the current ruling ma-
jority.

Garcia-Sayan said the President
will be able to determine almost
completely the composition of
two new chambers of the Supre-
me Court: the Extraordinary Con-
trol and Public Affairs Chamber
and the Disciplinary Chamber.
The Extraordinary Chamber will
have the power to review any
final judgment issued by Polish
courts in the last 20 years and
will also be entrusted with the
examination of politically sensi-
tive cases (electoral disputes, va-
lidation of elections and referen-
dums etc.).

The Disciplinary Chamber wil-
lhave jurisdiction over disciplina-

ry cases of judges sitting in “or-
dinary chambers”.

“The amendments to the Act on
the National Council of the Judi-
ciary do not address any of the
concerns I expressed in my re-
port,” said the UN expert. He
said the application of the Act
resulted in the arbitrary dismissal
of the 15 judge-members of the
Council and in the creation of a
‘new’ National Council of the
Judiciary dominated by political
appointees.

“In my report on national judicial
councils, I made it clear that jud-
ge members of the council should
be elected by their peers follo-
wing methods guaranteeing the
widest representation of the judi-
ciary at all levels,” Garcia-Sayan
said.

“I wish to reiterate once again
that any reform of the judiciary
should aim at strengthening the
independence and impartiality of
the judiciary, not at bringing the
judicial system under the control
of the executive and legislative
branches.“The reform should be
the result of an open, fair and
transparent process, and should
be carried out in accordance with
existing norms and standards re-
lating to the independence of the
judiciary, the separation of po-
wers and the rule of law.”


http://www.ohchr.org/
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Rotterdam. June 22nd, 2018.
Every two years the Rotterdam
Bar holds an event with interna-
tional guests from the bars with
which the Rotterdam Bar is
twinned. The event was hosted
by the Dean, Mr Peter Hannen-
berg, and the seminar was ho-
sted by Mr Rob Meijer in the
offices of AKD overlooking
then Erasmus Bridge. AKD is
winner of Law Firm of the Year:
Benelux in The Lawyer Eu-
ropean Awards 2018.Sara
Chandler, Immediate FBE past
president attended. The interna-
tional event started with a semi-
nar delivered by the President
of the Rotterdam Court, Robine
de Lange. Her topic was the
initiative which the Rotterdam
Court is starting which is to
combine criminal and family
proceedings with a more holi-
stic approach to family cases.
There are a few district courts in
Netherlands which are experi-
menting, in finding new ap-
proaches to accumulating pro-
blems that are traditionally trea-
ted by different judges.

The best examples the judge
gave during her speech involved
a youngster who got in trouble
with the police. He had stolen
something from a shop. As a
judge she asked the boy why he
was not in school at the time.
His reply was that this question
had been raised earlier that
month by another judge in a
case against his parents. Chil-
dren under 18 must go to school
in The Netherlands and if a stu-
dent is absent without a good
reason, the parents get a fine.
When the judge asked more
questions about this youngster
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she found out his parents were
divorced and had constant trou-
bles about who should take care
of the boy. Father could be vio-
lent at times and so his place
was no secure haven for the
boy.

It’s not a difficult task adding
more problems to this list. The
idea is to combine as many of
the pending cases considering
one individual or one family in
one hearing at the court- no
matter if it is penal law, family
law, civil law. Just get all people
involved, including prosecution,
social services (child care) and
lawyers together in the cour-
troom trying to solve the pro-
blems instead of taking them
apart in small bits and pieces.
Of course this is not easy. A fa-
ther who hits his children and
spouse might act ‘properly’ in a
criminal case by not coopera-
ting. He can keep silent and see
what evidence the prosecution
comes up with before he acts.
His lawyer might instruct him
to do so. But if his authority as
a parent is being questioned it
could be better to explain what
happens and cooperate. If there
are financial difficulties it could
be wise to produce evidence of
that and it requires an active
approach to prevent a bankrupt-
cy case and get help to address
the daily task of making ends
meet. The judge gave an insight
into her motivation to combine
these cases and of course she
sees the difficulties in all legal
fields but for her it is more rele-
vant to find acceptable solutions
for families in trouble. In di-
scussion it was pointed out that
If you are not careful this ap-

proach could lead to a hotch-
potch of legal proceedings and
perhaps to damaging elementa-
ry rights and obligations. The
presumption of innocence could
easily be forgotten if the princi-
ple of not being forced to coo-
perate in your own conviction is
disregarded.

The idea is to experiment to see
whether it can be done, or not.
Robine de Lange asked the Bar
if they were willing to coopera-
te and it seemed that most of the
participants were willing to do
so. Several deans present and
they agreed to take it back to
discuss in their bars. If they
agree to join the experiment
there will be a review and eva-
luation later on after the first try
outs.

A scenario presented by the
judge was of a young person in
the criminal justice system who
is to be prosecuted for anti-so-
cial behaviour, or other criminal
behaviour, while at the same
time there may be a divorce
case, and dispute over arrange-
ments for children for example.
The approach is to try to resolve
the matter in conjunction with
others by taking the matter into
the family court and using the
services of mediators, social
work and welfare institutions.
Questions arose as to violence
in the home and the prosecution
of perpetrators which is later
used in evidence in divorce ca-
ses. Among complications rai-
sed was the different standards
on the burden of proof between
allegations considered in the
family courts and prosecutions
in the criminal courts.
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DEN HAAG,

June 29th, 2018.

During the ICCBA’s Annual
General Assembly, ICCBA (In-
ternational Criminal court Bar
Association) and FBE signed an
Affiliation Agreement.

The Agreement lays the founda-
tions for close cooperation bet-
ween the two organisations with
the aim of working together on
future projects.

FBE held its 2017 annual con-
gress in Den Haag at the Inter-
national Criminal Court and the
wish of a closer collaboration
FBE-ICCBA born during that
event.

The week after the 2017 Con-
gress, FBE was invited to di-
scuss the Reviewing of the In-
ternational Criminal Court Le-
gal Aid System. Michele Luche-
rini took part for FBE.

On 29th June 2018, the Presi-
dent of the ICCBA, Mr. Karim
Khan QC and Mr. Michele Lu-
cherini, President of the FBE
signed the Affiliation Agree-
ment between FBE and ICCBA,
whose meaning is very relevant.

The International Criminal
Court Bar Association’s (ICC-
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BA) establishment in July 2016,
and its recognition by the As-
sembly of States Parties (ASP)
to the Rome Statute in Novem-
ber 2016, marked the fulfill-
ment of a long-standing goal to
establish a much-needed repre-
sentative association of legal
practitioners focused on matters
relevant to the work of List
Counsel and Support Staff befo-
re the International Criminal
Court (ICC).

The ICCBA is independent of
the Court and is registered as a
non-profit foundation (Stich-
ting) under the laws of the Ne-
therlands. The ICCBA’s opera-
tions are primarily funded by
the subscriptions paid by its
members.

The International Criminal
Court has the jurisdiction to
prosecute individuals for the
international crimes of genoci-
de, crimes against humanity,
and war crimes.

The International Criminal
Court is intended to comple-
ment existing national judicial
systems and it may therefore
only exercise its jurisdiction
when certain conditions are
met, such as when national
courts are unwilling or unable

to prosecute criminals or when
the United Nations Security
Council or individual states re-
fer situations to the Court. The
ICC began functioning on 1
July 2002, the date that the
Rome Statute entered into force.
The Rome Statute is a multilate-
ral treaty which serves as the
ICC's foundational and gover-
ning document.

The agreement with FBE provi-
de an important suppor by the
Bars from the countries under
the Council of Europe.

Passing of Luis Del Castillo
Aragon.

It is with great sadness that the
FBE was informed of the pas-
sing of Luis Del Castillo Ara-
gon. He had been President of
the FBE Mediterranecan Com-
mission, President of the Bar-
celona Bar and President of the
International Criminal Bar.

Our thoughts
and prayers
are with and
his family.
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POZNAN. June 30th, 2018.
Under this slogan, the European
Bars Federation (FBE) and the
District Chamber of Legal Advi-
sors of Poznan (OIRP) organized
on the 29th and 30th June 2018 at
the headquarters of OIRP in Poz-
nan / Poland, the Ist International
Young Lawyers’ and Law Stu-
dents’ Human Rights Oratory
Competition.

The organizers, the FBE Human
Rights Commission, led by Mr
Artur Wierzbicki, invited young
lawyers and law students (age up
to 30 years of age) to disseminate
the values of the Declaration of
Human Rights. Thanks were ex-
pressed to the Dean of the Poz-
nan Bar Mr Zbigniew Tur and Mr
Sergius Foltynowicz , Poznan
Bar International Relations.

This year, we celebrate the 70th
anniversary of the United Nations
Assembly's adoption of the Uni-
versal Declaration of Human
Rights (in Paris, 1948 December
10) as a set of human rights and
their application.

Many young lawyers, law studen-
ts, responded to our invitation
addressed to them. After the pre-
liminaries, 9 semi-finalists from
the United Kingdom, Spain, Ser-
bia and Poland were invited to
participate in the Competition.
The theme of the oral presenta-
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tion of each of the semi-finalists
was the same and was based on
the Declaration of Human Rights
- well known to everyone. Day
One consisted of presentations
from each of the candidates on
their chosen topics which were
all different and included the fol-
lowing: Forced Marriages; Right
of no return to country of origin
for refugees; Property rights;
Slavery; Effective remedy and
enforcement of rights; Rights of
migrants and host communities;
Right to life; Privacy; Right to
medical treatment for undocu-
mented persons.

The participants of the competi-
tion were: Mr. Christopher Banks
(London), Mrs. Paola Cuenca
Chamorro (Madrid), Mr. Aleksa
Filipov (Vojvodina), Mrs. Klau-
dia Gozdz (London), Mrs. Neka-
ne Legorburu (Bilbao), Mrs. Pao-
la Moctezuma (Madrid), Mrs Eli-
zabeth Smith (London), Mr. Ra-
fal Sokot (Warsaw), Mr. Darrieux
Raposo Roi (Bilbao).

The speeches of individual parti-
cipants during the two days of the
contest were subject to a broad
and objective assessment of the
international jury composed of:
Mr Artur Wierzbicki, (Poznan) -
Jury President, Professor Sara
Chandler (London) - Jury Mem-
ber, Mrs. Monique Stengel (Pa-

ris) - Jury Member, Mr. Marc
Wesser (Berlin) - Jury Member.
On the first day of the Competi-
tion, the final four were selected.
On the second day, with a slightly
changed formula of the speeches,
and as a result of the Jury’s deli-
beration and its unanimity, the
winning four were selected:

Mr. CHRISTOPHER BANKS
(London) — 1st place;

Mr. RAFAL SOKOL (Warsaw) —
2nd place;

Ms. PAOLA CUENCA CHA-
MORRO (Madrid) and Mr.
ALEKSA FILIPOV (Vojvodina)
— Equal 3rd place.

The competition was an excellent
opportunity for young lawyers
and law students to practice ora-
tory skills as well as to exchange
experiences with the group.

The jury had a hard task to choo-
se the winner. All the competitors
demonstrated their excellence
and showed improving oratory
skills. It’s remarkable that the
young generation of lawyers is as
interested in human rights protec-
tion as in the international pro-
spective of the profession and
global legal education.

The next edition off the HR in-
ternational competition is plan-
ned for 2019.
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LUCCA.

July 29th, 2018.

Lucca’s Bar Association, in col-
laboration with FBE, organised
an international symposium
about Living Wilsl.

Italian legislator has recently
introduced an important law (n.
219/17 entered into force the
31st of January 2018) on Living
wills. After a long and contro-
versial debate it has been reco-
gnised the right of every person
to choose whether to refuse
treatment, in- dependently deci-
ding on end-of- life health
treatments.

The new law fits into a well-de-
fined context, whose main refe-
rence is art. 32 of the Italian
Constitution, according to whi-
ch "nobody can be obliged to a
spe- cific health treatment ex-
cept by law".

The following essential step has
been the 1997 Oviedo Conven-
tion on Human Rights and Bio-
medicine implemented by law
n. 145/2001 which states the
follo- wing: "the wishes pre-
viously expressed regarding a
medical intervention by a pa-
tient who, at the time of the in-
tervention, is not able to express
his will will be taken into con-
sideration " and law n. 38/2010
on Palliative Care.

Law n.219/17 defines important
aspects, such as the Advocate
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Declaration of Treatment
(DAT), the informed consent in
medical

care, the right to the abandon-
ment of therapies, the manage-
ment of pain therapy up to con-
ti- nuous deep sedation, the
aspects related to artificial nutri-
tion and hydration, the shared
planning of care and the various
issues rela- ted to the protection
of the rights of minor patients or
incapable of understanding and
will. Therefore it was decided to
or- ganise this Conference with
the aim to discuss new legisla-
tion, comparing it with foreign
expe- riences and with the help
of the conspicuous jurispruden-
ce of the European Court of
Human Rights.

At the same time, this conferen-
ce proposed a critical reflection
on the moral and deontological
aspects raised by the approval
of the recent law n. 219/2017,
with the help of expert speakers,
who work in different sectors,
from legal to health.

Lawyers from all Europe atten-
ded at the symposium.

The whole FBE Presidency took
part at the event and we got
speech from Austria (Barbara
Pesce-Cihlar - Wien), Belgium
(Yves Oschinsky - Bruxelles -
Past President FBE), Spain (Sil-
via Giménez-Salinas Colomer -
Barcelona -Vice President

FBE), England and Wales (Pro-
fessor Sara Chandler QC Hon -
London Immediate Past Presi-
dent FBE),

Luxembourg (Charles Kauthold
- Luxembourg - General Secre-
ta- ry FBE), Germany (Christo~
ph Munz - Dresda), France
(Moni- que Stengel - Paris - Te-
soriere FBE), Polonia (Kinga
Anna Ko- nopka - Krakow),
Prof. Valentina Calderai (Asso-
ciate Professor of Private Law
and Comparative Private Law -
Member of the University Bioe-
thics Committee - University of
Pisa, Department of Jurispru-
den- ce) tooth floor at first with
a very appreciate speech about
The principle of self-determina-
tion in biomedicine and the Ita-
lian law on anticipated medical
treatment provisions.

Carmela Piemontese (Professor
of Criminal Law, University of
Pisa. Faculty of Law) spoke
about the Criminal Profile,
Free- dom of therapeutic self-
determi- nation and anticipated
treatment provisions: criminal
implica- tions. Prof. Andrea
Pertici (Pro- fessor of Constitu-
tional Law University of Pisa)
spoke about European and
ECHR Jurispru- dence.
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KINSHASA.

July, 9th-10th 2018..

It was held in KINSHASA the
50t anniversary of the Congolese
Bar Association. The theme of
the congress was "The Legal Pro-
fession and the Rule of Law”.
Not only were all the bars of the
Democratic Republic of Congo,
12 in number, represented by
their Presidents and in particular
what is new in this country, two
women Presidents: that of Lu-
bumbashi: Me Rose Ntumba and
that of Pointe Noire of Congo
Brazzaville Sylvie Mouyecket
but also many presidents of West
African Bars and Belgium Bars.
The Minister of Justice interve-
ned at the opening after the Law-
yers spoke.

On behalf of the FBE, Vice Pre-
sident Dominique Attias empha-
sized the role of the Bars to pre-
serve the importance of the Rule
of law and the independence of
the profession, which must be
guaranteed by the Bars.

Attias announced the wish to
create the FBE Equality-Discri-
mination Commission and under-
lined the necessary link between
all the Bar associations in the
world to advance these important
issues and that it’s up to the Bars
to serve as an example to civil
society, especially on this subject.
FBE Vice President took the floor
in a round table, from the first
day, on the basic principles of the
United Nations about the inde-
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pendence of lawyers as a guaran-
tee of the rule of law and about
the new forms of harm to the pro-
fession, as well as the tracks to
look for, to go further.

Attias focused on the means to be
implemented to guarantee the
independence of the profession,
the current issues relating to the
various laws particularly those to
strengthen the fight against terro-
rism and the repeated attacks
against our professional secrecy,
which hence the necessary com-
mon struggle of the bars of the
world so that the independence of
the lawyer is to be inscribed in
the Constitution of each country
as it is the case in certain coun-
tries of the world such as Brazil
or Germany. It was recalled that
Switzerland and Spain consider
the right of access to justice to be
a constitutional value and there-
fore they have a system of care
for the poor. The fifticth anniver-
sary of the Congolese Bar ended
with a gala evening during whi-
ch, in the presence of the Prime
Minister, the Minister of Justice
and many members of the Go-
vernment of the Democratic Re-
public of Congo, Dominique At-
tias was awarded in her capacity
as 2nd Vice President of the FBE,
a medal because of the links that
she was able to create with all
these bars and the honor made by
the presence of the FBE.

=

FBE in Exeter in favour of the
Legal profession. President Mi-
chele Lucherini and Past Presi-
dent Sara Chandler attended the
Legal Sunday Events in Exeter
on 9th and 10th June. It was
hosted by Devon & Somerset
Law Society President Mr Ste-
phen Mahoney with the Chair of
the International Relations Com-
mittee Ms Emma Mitcham, and
organised by Ms Monique Berto-
ni. The assembled judges, law-
yers, Sheriffs, Mayors and offi-
cials of the counties and cities of
Devon, Somerset, Cornwall, Dor-
set and Wiltshire were addressed
by the High Sheriff of Devon,
and Her Honour Justice May,
both women talking about justice
and the rule of law. President of
FBE underlined the importance
of Devon and Somerset Law So-
ciety in improving the internatio-
nal culture of Lawyers for the
defence of the rights and justice
when he addressed the distingui-
shed guests from European Bars.
These included Dr Cornelia
Obermayer and  Ms Kiristina
Lehner from the Erlangen Bar;
Aitzol Asla Uribe from the Bil-
bao Bar; Mr Alexander Meuwis-
sen from the Young Bar of Leu-
ven; Dean Peter Hannenberg and
Ms. Ruudje Cleophas from the
Rotterdam Bar; Mr Francesco
Tregnaghi from the Verona Bar;
Mr Szymon Dejk and Mr Jakub
Puszkarski from Chamber of Le-
gal Advisers in Gdansk.
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Warsaw. From September 20 to
22, Warsaw hosted the 52nd FBE
Congress, in which took part over
a hundred lawyers from all over
Europe, representing FBE Bars,
including numerous President
and members of the authorities of
the FBE member chambers.

The event was organised by the
District Chamber of Legal Advi-
sors in Warsaw together with the
District Bar Council in Warsaw.
FBE encouraged the Cooperation
with chambers associated within
the European Bar Association as
it has always been extremely im-
portant. For years, representatives
of the Warsaw OIRP and Warsaw
ORA have taken part in FBE
congresses, addressing issues
relevant to all European lawyers,
establishing contacts with the
councils of various European
chambers, exchanging experien-
ces. Finally, the time has come to
organise a congress in Warsaw.
As part of the lecture and discus-
sion, issues related to the curren-
tly important issue of the right to
privacy in the digital era were
discussed. During the committee
meetings, projects of joint inter-
national ventures were prepared.
There is no doubt that the whole
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meeting was a success.

The Congress began a meeting of
individual Commission operating
under the FBE, during which im-
portant matters related to legal
professions were discussed, such
as access to justice, human rights,
future of the profession, new
technologies, legal education,
insurance and others. Committee
members discussed current pro-
blems and adopted a plan of work
in the period between Congres-
ses.

On the second day of the Con-
gress, a conference was held, the
main theme of which was "The
right to privacy in the digital era".
This topic was chosen by the or-
ganisers as extremely important
and current in Europe and the rest
of the world.

The conference was opened by
the FBE President - Michele Lu-
cherini, with a fervent speech
about the role of Bars in the Eu-
ropean area.

Lucherini drew attention to the
common objectives guiding FBE
and CCBE - that is the idea of
law. He emphasised that in Euro-
pe we hear more and more about
the attempts to infringe on the
independence of judges — and in
these cases lawyers cannot be

silent. He also referred to the
congress’s main theme — Nowa-
days, we need to find a balance
between the right to privacy and
security of the public — he said.
José de Freitas, Vice-President of
the CCBE, National Council of
Bars and Law Societies of Euro-
pe, also referred to the subject of
the Congress. In his opinion, the
right to privacy in the digital age
is an important and current topic.
For several years there is a di-
scussion on how to balance the
need for national security and
respect for personal privacy. To-
day’s technology, such as artifi-
cial intelligence or Big Data, car-
ries a great deal of danger for
citizens’ privacy. The future Pre-
sident of the CCBE also referred
to the Polish judicial reform: the
erosion of the rule of law and the
attack on the separation of po-
wers in Poland are troubling in-
ternational organisations. These
organisations issue clear guideli-
nes regarding judicial indepen-
dence.

When a country breaks these
standards, it carries with it dan-
gers for the entire European
Union, such as: unequal treat-
ment of citizens, nepotism or
abuse of state power.
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The right to privacy in the digi-
tal age. Participants were wel-
comed by the President of the
OIRP in Warsaw, Wlodzimierz
Chroéscik, and the President of the
ORA in Warsaw, Nicholas Pietr-
zak who has thanked FBE for
deciding to organise the congress
in Warsaw. He also thanked FBE,
CCBE and international legal
organisations for the support
shown in recent years in maintai-
ning democratic standards in Po-
land, the rule of law, observance
of human rights and independent
judiciary. He emphasised the
symbolic value of FBE and its
lawyers coming at this time to
Poland - taking into account
especially the recent events rela-
ted to the Polish judicial system.
Referring to the topic of the Con-
gress, he emphasised that the
right to privacy, like any funda-
mental human right, does not exi-
st without the procedural aspect
that can only be provided by an
independent court and indepen-
dent advocates and legal advisers.
In the fallowing speech Michele
Lucherini, President of the FBE
drew attention to the common
objectives guiding FBE and
CCBE in the idea of law. He em-
phasized that in Europe we hear
more and more about attempts to
affect independence of the judges
- and in that case lawyers can not
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be silent. He also referred to the
congress's theme - "Nowadays,
we need to find a balance bet-
ween the right to privacy and ge-
neral security," he said.

That event was attended by di-
stinguished guests, among others
Advocate Mr Jacek Trela, Presi-
dent of the Supreme Bar Council,
Legal Advisor Mr Maciej Bo-
browicz, President of the Natio-
nal Council of Legal Advisers,
Judge Mr Krystian Markiewicz,
Chairman of “Justitia Polska”, dr
Adam Bodnar, Polish Ombud-
sman and hosts: Michele Luche-
rini, President FBE, Advocate Mr
Mikotaj Pietrzak, Dean of the
District Bar Council in Warsaw
and Legal Advisor Mr Wtodzi-
mierz Chruscik, Dean of the Di-
strict Chamber of Legal Advisers
in Warsaw.

The opening lecture of the Con-
gress has been delivered by the
Polish Ombudsman, Adam Bo-
nar, in whose opinion, the main
threat to the privacy of citizens is
the use of technological innova-
tions by the state authority in ob-
taining particular benefits.

The conference was divided into
three main thematic panels,
which were preceded by the
speech of the Polish Ombud-
sman, Dr. Adam Bodnar, who
spoke about issues related to the
supervision of state instruments
for monitoring citizens, the need

to appoint commissioners for pri-
vacy control and the importance
of preserving the independence
of the public confidence profes-
sions for the protection of one of
the fundamental rights of citizens'
right to privacy.

The first panel of the conference
was devoted to "European chal-
lenges in the protection of perso-
nal data". During this panel, mo-
derated by Michele Lucherini -
President of FBE - took the floor
Izabela Konopacka (Member of
the OIRP Council in Wroclaw
and President of the New Tech-
nology Commission FBE); Fran-
cesco Tregnaghi (Member of the
IT Committee and representative
of the Bar Association in Verona),
Bas Martens (former Dean of the
Bar Association in The Hague
and Chairman of the FBE Com-
mittee on the future of the profes-
sion), as well as Erick Boyadjian
(Vice-Dean of the Chamber of
Advocates in Toulouse).

The second panel - "Governance
and limits of privacy" - was led
by Dominique Attias - former
Vice-President of the Bar Asso-
ciation in Paris and 2nd Vice Pre-
sident of FBE. Wojciech Wiewio-
rowski - Deputy Inspector of the
European Data Protection Super-
visor, Katarzyna Szymielewicz -
co-founder and President of the
Panoptykon Foundation and
Scarlet Kim - a representative of
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the British NGO, Privacy Interna-
tional, delivered their speeches in
this panel.

The third panel, ” Using and
abusing the use of personal data -
horizontal protection against vio-
lation of the right to privacy, " -
was led by Julio Naveira - Presi-
dent of the Catalan Bar Associa-
tion. Oliver Raynaud - Member
of the Council of the Bar Asso-
ciation in Marseille, Carmen Pe-
rez-Andujar - adviser to the Spa-
nish Bar Council and dr. Marcin
Gorski - lecturer at the University
of Lodz and a member of the
Human Rights Committee of the
National Council of Legal Advi-
SOrs.

Individual speeches were devoted
to many important issues related
to the right to privacy, such as
issues related to the effects of
introducing GDPR in various
European countries, challenges
faced by legal practitioners in
securing the right to privacy and
data confidentiality in the world
of modern technologies, condi-
tions for the admissibility of trac-
king citizens and the collection of
data about them by state authori-
ties and services, in particular
with the use of modern technolo-
gies and the limits that must be
set in this respect, the permissibi-
lity of "outsourcing" in terms of
tracking citizens, admissibility
and limits of online profiling in
the context of the right to infor-
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mation, and even issues related to
the processing of personal data
using artificial intelligence.
Participants of the event could
also exchange experiences and
establish relationships with law-
yers from other European coun-
tries during a gala that took place
on the second day of the Con-
gress, after the conference part.
All speakers have paid attention
to the importance of issues in the
world today being the subject of
the Conference, and in particular
the importance of independent
and impartial monitoring of the
delicate balance between the pro-
vision of public security and the
citizens' right to privacy.

FBE General Assembly

The last day of the Congress en-
ded with the General Assembly
of the FBE, during which matters
related to the activities of this
organization were discussed and
the report on the activities of its
particular committees was heard.
Delegates of the member cham-
bers in the Assembly have tradi-
tionally adopted resolutions re-
garding respect for human rights
and other matters relevant to the
observance of fundamental
rights. This time, eight resolu-
tions were adopted for different
countries. One of them referred
to the independence of the judi-
ciary in Poland.

At the end of the three-day Con-
gress, special thanks were given
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to individual committees, inclu-
ding the Human Rights Commis-
sion of both Polish local Bars for
their contribution to the organiza-
tion and factual side of the Con-
gress (in particular adopted reso-
lutions of FBE Human Rights
Commission under the direction
of Mr Artur Wierzbicki).

During the General Assembly, we
had a special moment. FBE as the
organizer of the 1st International
Oratory Human Rights Competi-
tion for students and young law-
yers, awarded the winner of the
first edition in the person of Chri-
stopher Banks (London).

The FBE General Assembly, on

September 22nd, 2018, adopted

eight resolutions:

1. Resolution on the violation of
the rule of law in Romania

2. Resolution on violation of the
right of freedom of speech in
Romania

3. Resolution on Human Rights
in Poland

4. Resolution on Human Rights
in Turkey

5. Resolution on Women Hu-
man Rights

6. Resolution on attacks on the
life and integrity of Serbian
lawyers

7. Resolution on the preserva-
tion of the rule of law in
Hungary

8. Resolution on Defende the
Defender
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Napoli. On 11th-13rd QOctober
2018, under the patronage of the
FBE, the Human Rights Com-
mission of the Council of the Na-
poli Bar held a Higher Education
Course on Human Rights in the
Rare Hall of the National Library
of the Royal Palace of Naples.
The aim of the course was to ana-
lyze codified human rights to
reflect on human rights that are
not codified to date; strengthen
the cognitive, practical and ope-
rational expertise of the lawyers
in the defense of human rights
and induce Justice to create more
conscious jurisprudence of the
protection of human rights in the
decision of cases brought by law-
yers to the scrutiny of the various
magistrates. With the ultimate
aim of disseminating knowledge
and effective protection of human
rights in every sector of society.
The course was developed throu-
gh seven sessions with European
and international vision both for
the sponsorships granted and for
the speakers present.

Among other took part in the
event: The President of the Fédé-
ration des Barreaux d’Europe; the
Minister for the Environment,
Gen. Sergio Costa; the President
emeritus of the Italian Constitu-
tional Court F. P. Casavola; Reine
Alapini-Gansou, Judge of the
International Criminal Court and
Member of the African Commis-
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sion, for Human Rights; Josef
Azizi, Professor of Jurisprudence
at the University of Vienna, for-
mer judge of the Court of the Eu-
ropean Union; Celestina lannone,
Head of the Research and Docu-
mentation Department of the Eu-
ropean Court of Justice; Grégory
Thuan Dit Dieudonne, Lawyer,
Ancien Referendaire a la Cour
Européenne de Droits de I'Hom-
me, President Human Rights
Commission of the Union des
Avocats Européen.

During course work the follo-
wing proposals have emerged, to
which the Commission will work
in the short term.

1) On the proposal of the Mini-
ster for the Environment and the
President of the National Order
of Journalists, we will work on
the drafting of a Manifesto of
Naples on human rights and the
environment for the introduction
in the Italian Constitution of a
specific article - today missing -
for the protection of the environ-
ment that serves the fight against
the Ecomafie (object of session 11
of the course).

2) At the suggestion of the lawyer
Grégory Thuan Dit Dieudonne
we will work for a twinning bet-
ween the Naples Bar Association,
the Human Rights Commission
of the Union des Avocat Euro-
péen, of which Mr Thuan is the
President, and the European

i!ﬂ{

Court of 'man (subject of session
VI of the course);

3) On the proposal of Judge Rei-
ne Alapini-Gansou we will work
on a protocol between the Naples
Bar Association and the Interna-
tional Criminal Court (ICC) to
train young lawyers who can as-
sist the Court in its activities in
the protection of human rights
(object of session I of the course).
Finally, in the organization of the
Course, it was considered as a
priority, underlining the impor-
tance of the City of Naples, its
culture and art, as principles
strictly connected to the "culture
of human rights", so much so that
the conclusion of the course was
entrusted to Dr. Rossana Di Poce,
Ph.D. of the Chair "Relations
between East and West" of the
Faculty of Archeology, Universi-
ty L'Orientale of Naples, which
will illustrate the theme "The phi-
losophy of the right to beauty.
between philosophers and jurists
"to show that in Naples there is
such a close connection between
philosophy, law, culture and art to
the point that it can be undenia-
bly claimed that in Naples the"
right to beauty "that is (as the
right to the happiness of legal
creation of Filangieri) a right in-
herent in every human right of
individuals.
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DARK SIDE
OF THE
MOON

CONFERENCE ON LAW

“The normalization of the state
of emergency and the situation of
judiciary in Turkey”

7-8-9
SEPTEMBER 2018

Istanbul Bar Association Orhan A

Istanbul. September 8t-10th, 2018.
FBE VicePresident Dominique
Attias and Artur Wierzbicki (Pre-
sident of the FBE Commission
for Human Rights) represented
the European Bar Federation at
the symposium held on 8 and 9
September in Istanbul on "The
normalisation of the state of
emergency and the situation of
judiciary in Turkey".

For the first time, a large number
of Turkish Bar Associations Pre-
sidents, including the President of
the Istanbul Bar Association,
were present and took rather cou-
rageous positions.

Regarding the Istanbul Bar Presi-
dent, our fellow colleagues told
FBE that his evolution in his
stance was probably due in parti-
cular to next elections for the
board of the Bar.

He hopes to get votes from the
left-wing lawyers,

Attias took part in the first-round
table, which was entitled "Analy-
zing the state of emergency th-
rough international law".

She held a speech with an Inter-
national view about the principles
governing the right of derogation,
the worrying evolution in many
countries, of measures depending
on the state of emergency with a
result of restriction of liberties.
One of the interesting tables was
the 3rd Round Table on "The
Role of Bar Associations in at-
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tacks on the right to defence and
on the Lawyers as the Professio-
nals”. Turkish Bar Associations
Presidents seemed extremely
mobilized. The Istanbul Bar Pre-
sident had a rather "punchy"
speech. He did not hesitate to say
that the Turkish State wanted to
eliminate the presence of law-
yers, the leitmotiv being that the
Turkish State is in the "Dark side
of the moon".

He also called all colleagues for a
mobilisation to assist at the trial
of Monday, September 10, indi-
cating that fair trials no longer
existed in Turkey anyway con-
cerning lawyers.

The situation is also extremely
critical for journalists. The law-
yers who defend them have dra-
wn our attention to the fact that
the free Press hardly existed
anymore.

Regarding the most widely read
and independent newspaper
"Cumbhuriyet", both the editor
and all the journalists have been
sacked and replaced by journa-
lists who are favoured by the go-
vernment. The situation is then
extremely worrying.

The round table on "The deci-
sions of the ECHR and the Con-
stitutional Court following a state
of emergency" triggered a full
criticism of all the speakers
against the ECHR, except of
course Riza Turmen, Judge at the

Human Rights Court, who tried
to defend it.

The reluctance, the refusal to
examine important cases and the
delays in the decisions of the
ECHR were unanimously critici-
zed.

The situation of judges is also
worrying.

Indeed, due to the sacking of
most experienced judges, they are
replaced by untrained and there-
fore incompetent judges, which
obviously poses a lot of pro-
blems, not to mention those who
may be at risk and subservient to
Turkish government.

In short, a rather dark landscape
but the lawyers seemed to me
quite united, which is quite new
to the extent that during my pre-
vious trips to Turkey (2), I found
the Bar Association extremely
divided Kemalist lawyers refu-
sing to bring help to fellow col-
leagues assisting Kurdish acti-
vists. As for the general situation,
the streets were swarming with
people and the atmosphere was
quite happy.

However, a fellow woman col-
league representing the Socialist
Party in Turkey, gave us a much
darker picture, indicating that
Istanbul in particular is invaded
by tourists from Saudi Arabia (it
is true that many women were
veiled and according to her, were
not Turkish).
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Trier. On 6th-7th September
2018, the first ERA-CCBE
Young Lawyers Contest took pla-
ce in Trier, Germany. The aim of
the competition was to promote
the meeting between young Eu-
ropean lawyers in order to encou-
rage discussion and analisys of
issues related to European and
International law, to exchange
experiences between participants
with cultural heritage and diffe-
rent education and to develop
critical thinking and communica-
tion skills. The 20 participants
that took part in the contest were
young lawyers of different natio-
nalities nominated by their local
or national Bars. The Bars parti-
cipating in the project were: the
Dutch Brussels Bar (Belgium),
Ordine degli Avvocati di Lucca
(Italy), the Bucharest Bar (Ro-
mania), Hanseatische Rechtsan-
waltskammer Hamburg (Germa-
ny), Rechtsanwaltskammer
Hamm (Germany), Ecole des
AvocatsCentre Sud Grand Est
(France) and the Warsaw Bar As-
sociation (Poland). To enhance
the transnational character of the
contest, contestants were divided
into 6 teams from different
Member States with different
legal traditions.

Diana Ignat Romani from Lucca
reports: “In each round of the
contest, a different task was ma-
stered: a written report on a legal
question of the EU business law;
an oral debate; a negotiating
exercise on company law; and a
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moot court exercise based on a
case. The first phase of the com-
petition required the writing of a
paper based on a topic assigned
by the organizers. I have been
assigned to the "Amerigo Ve-
spucci" team together with a
German colleague, Christian
Straker, and a Romanian collea-
gue, Nicoleta Cherciu. We wor-
ked via web for about two mon-
ths. We prepared the written re-
port having as subject matter the
Intellectual Property Law and, in
particular, the need for harmoni-
sation of copyright at European
level, taking into account the
most relevant rulings of the
CJEU and the existing European
legislation. During these months,
the team studied the new propo-
sal of the copyright law in the
Digital Single Market directive,
recently submitted to the atten-
tion of the European Parliament.
My team stressed out the follo-
wing topics: text and data mi-
ning, online publishing rights and
internet intermediaries liability.
The second phase of the competi-
tion took place in Trier, at the
ERA headquarters, in Germany.
The first round required to stand
up in front of the jury in order to
present our report and then to
argue it with the jury members
and the opposing team, answe-
ring to the questions raised. The
second round consisted in a simu-
lated negotiation between com-
panies, with the aim of finding an
agreement on the merge/acquisi-
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Trier, 6 - 7 September 2018 (ERA Conference Centre)

tion procedure. The exercise took
place through an initial phase of
introduction of the respective
negotiation proposals and a fur-
ther phase of about 90 minutes of
active negotiation in order to rea-
ch a satisfactory agreement. The
last round of the competition saw
the challenge of the two best
teams, to which unfortunately my
team did not participate. The re-
quired topic was the preparation
of the appeal of a judgment of the
Court of European Justice and the
discussion of the related defensi-
ve positions on the right of access
to acts of the European bodies
and protection of personal data.
The experience described so far
has enriched me not only profes-
sionally but also personally. I had
the honor of meeting not only
young lawyers from all over Eu-
rope but also personalities of
great legal experience and merit
belonging to the jury (Sir Nicho-
las Forwood QC, former Judge at
the General Court of the Eu-
ropean Union; Ms Margarete
Grifin von Galen, CCBE Third
Vice-President; Ms Vanessa
Knapp OBE, Independent Con-
sultant, former Chair of the
Company Law Committee of the
CCBE and Member of ERA’s
Board of Trustees; Mr Ranko
Pelicari¢, CCBE Second Vice-
President; Professor Alain Stei-
chen, Founding Partner at Bonn
Steichen & Partners in Luxem-
bourg)”.

Thanks Diana.
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Paris. October, 25th, 2018. The
celebration of the Europea Law-
yers’ day was held at the French
National Bar Associations Coun-
cil (CNB), where the President of
the French National Bar Associa-
tions Council Mrs. Christiane
FERAL-SCHUHL introduced the
conference, followed by the Paris
Bar President, Marie-Aimée
PEYRON.

There was then a conference or-
ganise in two round tables.

The first round table was devo-
ted to lawyers in danger and, in
particular, the situation in TUR-
KEY.

Turkish colleagues presented the
poignant situation of detention
conditions in Turkey, especially
those of women with very young
children.

They criticised "the behaviour of
some Bars Associations, underli-
ning “the lack of support of these
Bar associations to unfairly pro-
secuted lawyers”.

It was highlighted the courage of
the colleagues, including a blind
lawyer in YZMIR, arrested and
released five times, who conti-
nued tirelessly to defend his col-
leagues and clients.

These colleagues stressed the
need for our institutions to conti-
nue to pressure the Turkish go-
vernment and be present at the
hearings.

The International Observatory for
Lawyers in Danger (OIAD), crea-
ted by the Italian and Spanish
National Council and the Paris
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Bar and the French National
Council of Bar Associations, was
mentioned.

Every year, occurs on January
24th, the international day of the
lawyer in danger.

FBE vice president - Dominique
Attias - took the floor referring
that FBE is aimed to join this day
and to strength the link with
OIAD

The second round table dealt
with the European lawyers draft
Convention.

This project is followed by Lau-
rent PETTITI member of the
French National Council of Bar
Associations.

On 24 January 2018, parliamen-
tarians meeting in the Parliamen-
tary Assembly of the Council of
Europe adopted Recommenda-
tion 2121 (2018) "For a European
convention on the lawyer’s pro-
fession".

Certainly in 2018, eight judgmen-
ts were delivered by the Eu-
ropean Court of Justice on cases
involving lawyers’ situation, but
even if the European Court of
Human Rights recognizes to the
lawyers a specific status, neither
decision nor text guarantees the
lawyer's place and professional
practice.

The creation of a platform that
could identify violations across
the 47 countries of the European
Council was mentioned.

This subject is of particular inte-
rest for FBE.

The Councils of Ministers of the
Council of Europe is examining

the feasibility of such a project.
As the Legal Cooperation Com-
mittee is in favour, the project
will be able to be formalized.

In addition, this convention will
be open to third States which will
not need to sign it but will be
able to rely on it.

This convention is all the more
important as these dangers incur-
red by the lawyers was illustrated
by Vincent NIORE, former Paris
Bar Council member and Delega-
te of the Paris Bar President to
the searches, who could explain
that 29 searches against Parisian
law firms have been held in Paris
since the beginning of 2018,
much more than in previous
years.

Prosecutors and magistrates now
come in person and most of the
time investigations and search do
not lead to prosecutions and all
the documents seized are retur-
ned to lawyers.

Moreover, searches of Lawyers’s
homes at 6 am or in their offices
sometimes when customers are
present, can harm long term both
the family climate and their pro-
fessional practice.

Few people were unfortunately
present, which can only encoura-
ge an institutional mobilization
and especially encourage us to
prepare for the Bars, turnkey pro-
jects.

Monique STENGEL also present,
intervened, as a member of the
FBE Human Rights Commission
and had in-depth interview with
our Turkish colleagues
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Sofia. November 21st-23rd 2018.
The Supreme Bar Council of
Bulgaria and the Sofia Bar Asso-
siation organised a three days
celebration of the 130 anniversa-
ry of the first lawyers’s act in
Bulgaria.

The President of the Bulgarian
Republic, the minister of Justice,
the vice President of the Parlia-
ment and many other authorities
took part in the event.

FBE president - Michele Luche-
rini - closed the final ceremony
with a speech about the history of
the Bars or Orders in Europe.

The Sofia Bar - he said - has been
an important actor in the history
of European legal culture.
European Lawyers has been - in
the various national experiences -
the creator of the rights of liberty
and the supporter of their develo-
pment.

The importance of lawyers grown
up along (1) the affirmation of
freedom and constitutional
charts; (2) the transition from
absolute monarchies to constitu-
tional monarchies; (3) the asser-
tion of the rights of freedom for
the whole people.

The birth of The Bars os Orders
in Europe, matched with the af-
firmation of culture of freedom,
judges’ independence and con-
trasts with despotism.

The passage of extraordinary im-
portance was the change FROM
the list or role of lawyers admit-
ted to the Courts (several time
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chosen by the Judge or King), TO
the establishment of Orders with
guarantees of independence and
freedom.

In the modern constitutional
charts the State exercises its func-
tion through the legislative po-
wer; executive power and judicial
power.

This power is exercised in the
Courts through the Order of the
Judiciary and the Order of Law-
yers.

So, the Order of Lawyers is an
essential item for the exercise of
jurisdiction with the function of
guaranteeing and evolving inter-
pretation of rules.

As long people should benefit
from the independence and pro-
fessionalism of lawyers it is ne-
cessary that defence is always
required.

There isn’t true independence and
parity of the parts in front of the
Judge without the defence by the
Lawyer.

This applies to the processes with
great economical importance and
also to the more with modest va-
lue, in which there is still a di-
scussion about rights and people.
The UE parliament voted and
issue a resolution on 24th January
2018 to give a strong recognition
of the role of lawyers.

The great important of the role
played by lour profession is at the
basis of the initiatives set by the
Italian National Council that
claims to strengthen the role of

the lawyer in the Constitution,
suggesting a modification of the
art. 111, so as to provide for the
freedom and autonomy of the
lawyers and the need for techni-
cal defence.

The project - that’s going on very
fast - recognises the public role
played by the lawyer, respecting
the free nature of the legal pro-
fession.

Namely, it is proposed to make
explicit in the Constitution that
“in the process the parties are
assisted by one or more lawyers"
and that only "in extraordinary
cases, by law, it is possible to
disregard the advocacy of the
lawyer, provided that the effecti-
veness of judicial protection is
not affected”, specifying that “the
lawyer exercises his professional
activity in a position of freedom
and independence, in compliance
with ethics”.

That proposal ends with a provi-
sion concerning “the judicial
function on the lawyer's discipli-
nary offences” which is believed
to be exercised “by an exponen-
tial body of the lawyers’ category,
elected in the forms and ways
provided by the law, which also
sets its other attributions”.
Lucherini concluded saying that
the celebration of the 130t Anni-
versary of the the 1st Bulgarian
Lawyers’s Act marks the aware-
ness of the Purpose of lawyers:
Free and Independent Activity to
Ensure Equality and Justice.
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Poznan. June 29th 30th 2018.
Art. 1 of the Universal Declara-
tion of Human Rights. ”All peo-
ple are born free and equal in
respect of their dignity and their
rights, they are endowed with
reason and conscience and should
act towards others in a spirit of
brotherhood."

Under this slogan, the European
Bars Federation (FBE) and the
District Chamber of Legal Advi-
sors in Poznan (OIRP) organized
at the headquarters of OIRP in
Poznan / Poland, the 1st Interna-
tional Young Lawyers’ and Law
Students’ Human Rights Oratory
Competition.

The organizers - through this
event - invited young lawyers and
law students (age up to 30 years
of age) to disseminate the values
of the Declaration of Human
Rights.

This year, we celebrate the 70th
anniversary of the United Nations
Assembly’s adoption of the Uni-
versal Declaration of Human
Rights (Paris, December 10,
1948) as a set of human rights
and their application.

Many young lawyers and law
students responded to the invita-
tion addressed to them from FBE.
After the preliminaries, 9 semi-
finalists from such countries as
The United Kingdom, Spain,
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Serbia and Poland were invited to
participate in the Competition.
The theme of the oral presenta-
tion of each of the semi-finalists
was the same and was based on
the Declaration of Human Rights
- well known to everyone.

The participants of the competi-
tion were: Mr. Christopher Banks
(London), Mrs. Paola Cuenca
Chamorro (Madrid), Mr. Aleksa
Filipov (Vojvodina), Mrs. Klau-
dia Gozdz (London), Mrs. Neka-
ne Legorburu (Bilbao), Mrs. Pao-
la Moctezuma (Madrid), Mrs Eli-
zabeth Smith (London),
Mr. Rafal Sokét (Warsaw), Mr.
Darrieux Raposo Roi (Bilbao).
The speeches of individual parti-
cipants during the two days of the
contest struggle were subject to a
broad but objective assessment of
the international jury composed
of: Artur Wierzbicki, (Poznan) -
Jury President, Professor Sara
Chandler (London) - Jury Mem-
ber, Monique Stengel
(Paris) - Jury Mem-
ber, Marc Wesser
(Berlin) Jury
Member.

On the first day of
the Competition, the
final four were se-
lected. On the se-
cond day, with a
slightly changed
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formula of the speeches, as a re-
sult of the Jury’s deliberatin and
its unanimity, the winning four
were selected:

1. Mr. CHRISTOPHER BANKS
(London) — 1st place

2. Mr. RAFAL SOKOL (Warsaw)
—2nd place

3. Ms. PAOLA CUENCA CHA-
MORRO (Madrid) and Mr.
ALEKSA FILIPOV (Vojvodina)
—3rd place ex aequo.

The competition was an excellent
opportunity to practice oratory
skills of young lawyers and law
students as well as exchange ex-
periences in this group.

The next, second edition is plan-
ned for next year April 26-27,
2019 in Berlin / Germany.

The winner received a planchette
during the 52nd FBE Congress in
Warsaw and, as usual for that
kind of competition, the price
comprised the fee for attending at
Congress and Assembly of FBE.
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Den Haag. On 3rd December
2018 the President of FBE Ac-
cess to Justice Commission, En-
rico Lattanzi, attended the “Legal
aid consultation meeting” that
took place at the headquarters of
the International Criminal Court
(ICO).

It has been an interesting techni-
cal appointment in which various
subjects representing different
bodies (The International Federa-
tion for Human Rights, The in-
ternational Criminal Lawyer Bar
Association, Amnesty Internatio-
nal, The International Association
of Lawyers, The Open Society
Justice Initiative, The European
Criminal Law Societies of En-
gland and Wales plus several re-
presentatives of the State Assem-
bly of ICC) had been invited to
discuss further developments of
the “ICC Legal Aid
Policy” (LAP), an overall regula-
tion of legal aid before the ICC.
That scheme does provide for the
allocation of sufficient resources
to defence counsel and legal re-
presentatives of victims acting
for indigent clients allowing them
an effective and efficient repre-
sentation in the proceedings befo-
re the Court.

We must bear in mind that the
Court activity started in 2002
(Lubanga case) so the issue of
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legal aid, although already ad-
dressed and foreseen by the ICC,
has yet to find an overall com-
prehensive regulation.

We have been told by the Regi-
strar (Mr Peter Lewis) - the ad-
ministrative manager of the func-
tioning of the Court - that they
are keeping an evolutionary ap-
proach modifying it day by day
in virtue of the acquired expe-
rience.

Mark Dubuissons, Director of
ICC Judicial Services Division,
has reiterated the fundamental
principles underlying the activity
of the Court which are the follo-
wing. 4) Equality of arms: The
legal aid system must allow de-
fence counsel, as well as legal
representatives of victims where
appropriate, to present their case
before the Chamber under condi-
tions which do not place them at
substantial disadvantage vis a-vis
their opponents. B) Objectivity:
The legal aid system is based on
objective criteria for calculating
both the means at the disposal of
the person requesting payment of
legal assistance by the Court and
the scale of admissible expenses.
C) Transparency: The legal aid
system complies with the requi-
rements of budgetary oversight
and auditing in the management
of public funds without interfe-
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ring with the confidentiality of
the work undertaken or the auto-
nomy of counsel or legal team
members. D) Continuity and fle-
xibility: The legal aid system
adapts to situations as they arise
in order to preclude any paralysis
prejudicial to the interests of the
due administration of justice. It is
also flexible in compliance with
the requirements of fairness, by
allowing account to be taken of
any changes in the financial sta-
tus of the person and his or her
dependants. E) Economy: Public
international organisations are
under the obligation to manage
the funds allocated to them in the
most cost-effective and efficient
manner possible

What are the most important
changes to the old legal aid regu-
lation before the Court? Mr Du-
buissons has summarized three
main voices:

1) the redistribution of resources
meaning that new items of ex-
penditure have been added but
the Court's concern has always
been not to increase expenses
(several criterias have been defi-
ned in order to rule that issue but
a certain degree of flexibility still
remains for istance the Court
used it in the case of Prosecutor
versus Ntaganda, a Rwanda case)
2) the simplification of the pay-
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ment system for travel expenses
3) the regulation of ad hoc con-
tracts for the provision of legal
services.

He has also noticed that taxation
of legal costs is still an unsolved
issue: it is a delicate question be-
cause the Dutch government, as
host State, takes a much higher
percentage of tax burdens than
the other Member States and the
Court does not want to jeopardize
the excellent cooperation with the
Dutch state by regulating this
situation in a different way; on
the other, however, there is a
strong dissatisfaction of the other
States that annually contribute
considerably to the Court's bud-
get.

Some representatives of the
ICCBA (Professor Taku, Mr. Cy-
rill Laucci) have then highlighted
the fact the Lap is in serious fi-
nancial difficulty and more re-
sources are needed to avoid futu-
re litigations amongst teams of
the parties (defense on one side
and victims on the other).

Those teams are obviously in
very different positions with the
latter facing significant costs for
surveys and preparatory works in
remote and disadvantaged areas.
ICCBA on other hand has expres-
sed positive comments on Lap
because some of their sug-
gestions have been followed
(some of them were stated in the
well - known Rogers Report) and
with a pragmatic and constructive
approach they want to improve
the legal aid policy while remai-
ning within the budget.

With reference to contracts bet-
ween teams and external collabo-
rators (i.e. lawyers or other con-
sultants) Mr Esteban Perralta -
Chief of ICC Counsel Support
Section - has addressed the issue
by reiterating that the defensive
teams have signed contracts of
legal service assistance (consulta-
tion contracts) with external col-
laborators because the Court has

no employees.

During the consultation meeting
it has been shared concern that
further changes should guarantee
rights to those who work on a
permanent basis (albeit with the
aforementioned contractual
forms) but also comply with Dut-
ch legislation in order to avoid
future legal actions brought by
external collaborators in front of
Dutch courts.

Last but not least, with reference
to compensation for damages
issue, the Lap must ensure that
repayments are granted according
to cost of living of the place of
residence and respecting the bud-
get limits.

At the moment the compensation
is given for a year and if in that
term the granted amount has not
been entirely used, it cannot be
saved for the following years:
ICCBA has suggested the crea-
tion of a dedicated fund where
those sums should be deposited
in order to use them in synergy.
Basically the outcome of the
meeting - from which no decision
arose, nor was it on the agenda -
from my own perspective is that
we are experiencing a striking
contrast between the obligation /
will of the ICC or rather of its
member States, to "stay in the
envelope” (which means operate

within the limits of the ICC bud-
get, considerably limited through
a work of reduced activity).

To that extent, there is an on-
going discussion on the creation
of "pools" of ICC bodies in order
to emprove economicity and de-
velop synergies.

It is however clear that there is
great concern - expressed by
Amnesty International and other
subjects - that flexibility, as it is
strongly pursued by ICC, ultima-
tely could be translated into a
significant cost cutting which is
indeed happening.

The International Association of
Lawyers (UIA) has expressed the
interest in knowing the motives
for such resource cuts into the
LAP, whereas lawyers practicing
on all sides (Defence and vic-
tims) have constantly denounced
the insufficiency of the Legal Aid
both in term of resources and fle-
xibility.

They fear that the principles of an
effective defence, equality of
arms, objectivity, and transparen-
cy may be the scapegoats for a
situation, which while undoubta-
bly very serious for the Court
certainly does not find its basis in
their cost to the Court (which
represents a tiny portion of the
total budget for the Court).
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18T CONFE-
RENCE OF THE
EUROPEAN
LAWYER’S PRO-
FESSION

Digitalisation is making things
quicker and, if well done, provi-
des the lawyer, the clients and
the judge with better informa-
tion an easier access to justice

Berlin. November 9th 2018.

The 18th Conference Of The Eu-
ropean Lawyer’s Profession star-
ted with a walking dinner on
Thursday night 8th November
2018.

The conference took place on
Friday morning 9th November
2018 at the offices of the Eu-
ropean Commission Unter den
Linden, Berlin.

The topic was the professional
activity as a lawyer.

Is it still a dream job for the next
generation?

There were representatives from
about 20, most European, coun-
tries.

The CCBE was represented by its
second vice-president Margarete
Grifin Von GALEN and the FBE
was represented by its general
secretary Charles KAUFHOLD.
The keynote speaker Thomas
KRUMMEL presented the situa-
tion of lawyers in Germany. It
was interesting to note that con-
cerning the revenue there is a
gender gap of 24 %. It was large-
ly discussed what exactly caused
this gap but no clear conclusion
could be drawn.

Following the speaker, in Germa-
ny one lawyer comes on 500 in-
habitants. This is a very low
number compared to other coun-
tries, like for example Austria

where the number of inhabitants
is 1400 per one lawyer.

The participants of the conferen-
ce also treated subjects like the
digitalisation that takes place in
many countries while other coun-
tries are still far from implemen-
ting it.

Digitalisation is making things
quicker and, if well done, provi-
des the lawyer, the clients and the
judge with better information an
easier access to justice.

A presentation of the last develo-
pments in European Law was
given by Mr Nikolaus VON PE-
TER representing the European
Commission.

The discussion had to be inter-
rupted as lunchtime occurred.

In the evening, the traditional
Gala dinner took place.

Charles Kauthold was joined by

Monique Stengel, treasurer and
Artur Wierzbicki, head of the
Human rights Commission of
FBE.

The first speech was held by the
special guest, Mrs. Prof. Dr. Ju-
liane Kokott, General Prosecutor
by the European Court of Justice
with the topic “The European
Court of Justice as constitutional
Court?”.

Table speeches were held about
the actual situation of Justice by
Mr. Dr. Behrendt, Senator for
Justice in Berlin and about actual
difficulties of the legal profession
by Mr. Freyschmidt, President of
the Berlin DAV and Mr. Schel-
lenberger, President of the natio-
nal DAV. Many European collea-
gues as well as guests from Ko-
rea were participating to that nice
evening.
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Lille. On 30t November 2018 a
long awaited event by all those
interested in LegalTech took pla-
ce at Lille University, France.
Announced as one of the most
important conferences devoted to
technological advancement, the
conference attracted great interest
from lawyers all over Europe.

As a result, five hundred lawyers
registered for the conference.
Bearing in mind the impact of
new technology on the develop-
ment of the legal profession and
its significance for FBE Bar
members Izabela Konopacka
(chair of the New Technology
Committee) has been instructed
by the presidency to take part in
the conference.

The conference took place on the
last day of November and coinci-
ded with the introduction of the
European Ethical Charter on the
use of artificial intelligence in
judicial systems.

What is AI? What technological
legal advancements are available
on the market? How to use Al to
increase the efficiency and quali-
ty of court proceedings? Who
bears liability in the situation
where Al has made a bad deci-
sion? How should the legislator
ensure the protection of Human

Rights within the context of using
automatic systems based on algo-
rithms?

These were just a few of the
many questions raised during the
conference in Lille.

It goes without saying, that the
future environment lawyers are to
work in will be greatly affected
by LegalTech.

Therefore, the fact that some of
us are resistant to technological
development pales into insignifi-
cance in the face of our clients’
expectations.

Clients who have become accu-
stomed to instantaneous access to
information will determine the
range of technological advance-
ments lawyers will implement
into their practices.

As was already discussed during
the conference, the era of increa-
sed competition among law firms
means that those lacking in tech-
nological innovation may face
difficulties in finding a place wi-
thin the legal services market.
Thus, local and national Bars are
under a duty to provide LegalTe-
ch training to its members as the
trend to “work smart” instead of
“work hard” is going to continue
in the coming year - 2019.
Consequently, while the paperless

court solution may be an every-
day reality for lawyers from Italy,
Austria and Germany, it is diffi-
cult for the majority of us to ima-
gine such a court environment.
Here the use of actual paper do-
cuments has been reduced to an
absolute minimum or completly
eliminated by electronic
versions.

However, the above situation
where attorneys submit electronic
documents only and are served
with electronic documents by
courts via an electronic platform
is seemingly acceptable in con-
trast to court judgments delivered
by Al based systems. (referred to
as prescriptive justice).

Such Al court solutions, already
used by judges in the USA, raise
many questions among legal
practitioners.

One significant question asked
by lawyers refers to how much
access parties and their attorneys
have to this solution.

It is not hard to imagine the situa-
tion where a defective decision
generated by Al is approved and
handed down by the court which
subsequently is appealed by one
of the parties.

In such a case it would seem ob-
vious for the parties and their
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attorneys to have access to the Al
system in the sense that the rea-
soning behind a decision is given
by a human judge and is availa-
ble. Whereas, an Al based deci-
sion is derived from programmed
situations and algorithms.

As has been pointed out, physical
courts using Al as well as the Al
system itself should be transpa-
rent and accessible to all concer-
ned.

It is of considerable importance
that Al systems should be used in
compliance with Human Rights.

Microsoft director Martin Slij-
khuis has also presented other

LegalTech options which could

contribute to greater efficiency

for both courts and public bodies
as well as legal practices.

Some of the most interesting

soultions from a legal practitio-

ner’s perspective were the follo-
wing.

1. Software used to anonymise
electronic documents to re-
move any identifying infor-
mation, which is still reada-
ble by the lawyer and client,
but not for third parties.

2. Software designed to read
handwritten documents and
convert them into electronic
and computer-typed docu-
ments.

3. 3A solution used to digitalise
evidence e.g. where software
selects the key issues for the
case from video to reduce the
evidence to a few minutes
instead of a few hours when
presented in court.

4. Another highly innovative
solution and very useful from
a legal practitioners point of
view is undoubtedly the
CARA system based on Al
(CARA AD).

CARA can not only verify any
formal requirements for docu-
ments i.e. pleadings and assess
whether all the relevant rulings
for the case at issue have been
presented, but can draft its own
documents, for instance, a state-
ment of claim, a defence or any
other pleadings required. CARA
Al can analyse the legal argu-
ments raised in the pleading as
well as make a summary of all
the key facts. It may also be used
to identify any unfair contractual
terms too.

The above solutions aim at im-

proving the efficiency of legal

practices and eliminate the routi-
ne and mundane . time-consu-
ming tasks from its everyday
work, which can be just as well
performed by an Al system.

Thus, an attorney is able to devo-

te much more time to actual law-

yering and building good rela-

tionships with their clients.

In summary, it should be noted
that the significance of an FBE
presence through its representa-
tion at the Al Conference in Lille
seems unquestionable since it
may be in the coming year 2019
which could be revolutionary in
terms of the implementation of
LegalTech solutions.
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BILBAO. On the 15% of Decem-
ber 2018 it was held the meeting
organized by the FBE Human
Rights Commission (HRC) at the
Bar Association of Bilbao.

It was a training course for law-
yers interested in operating as
observers in international trials in
order to monitor any compromise
of the rights of defense suffered
by lawyers.

The meeting was chaired by the
President of the above mentioned
Commission, Mr. Artur Wierz-
bicki (Poland), who had invited
to that extent Nardy Desloover,
former President of the Rotter-
dam Bar Association, expert in
the area.

The meeting was attended by
Sara Chandler and Donovan
Lindsay (England), Maria Be-
gona Angulo and Ignacio Delga-
do (Spain), Yordanka Bekirska
(Bulgaria), Massimiliano Burias-
si, Enrico Lattanzi and Piergiu-
seppe Parisi (Italy) and Togce
Duygu Koksal (Turkey), a col-
league from Istanbul who made
her significant testimony.

It was exclusively analyzed the
Turkish situation (but the reflec-
tions on the operating methods
have a general value) and below
you can get some essential consi-
derations.

Political Situation

The current political situation is

characterized by:

- lack of democracy (due to
existing restrictions on the
right of assembly, freedom of
speech and press),

- government interference on
principal media,

- compromise of the right of
defense (as soon as critics are
expressed about government
choices or simple proximity
to people opposed to Presi-
dent Erdogan).

There has been a progressive de-

terioration of the situation, from

the first election of Erdogan on-
wards.

Two different moments can be

identified: before the coup d'état

of 15 July 2016 the compromise
of the rights of defense occurred
mainly in trials concerning Kur-
dish question, then, after that date
repression, has been carried out
especially in cases against sub-
jects connected to Fethullah Gu-
len (former friend of Erdogan,
now moved to USA) who created

a religious movement of posi-

tions opposed to the government

(which instead considers him re-

sponsible for the attempted

coup).

Respect of rule of Law

Respect of rule of law has de-

creased from 15 July 2015 when

o
00

the failed coup led the Turkish
government to introduce a series
of emergency laws (recently the
"state of emergency" was repea-
led but the laws passed introdu-
ced are still operational).
Lawyers Situation

The rights of the lawyers have
been seriously damaged because
the current legislation allows the
judicial authority, in case of su-
spicions on the work of the de-
fender, his / her substantial state
of accusation.

The judicial authority may have
access to law firms, acquire do-
cuments and documents, have
telephone tapping between the
client and the lawyer, seize the
passport, oblige the lawyer to
appear regularly before the poli-
ce, prohibit the exercise of pro-
fessional activity in all the judg-
ments of a political nature and it
is probable that these lawyers
will quickly find themselves un-
der accusation, arrested and sub-
jected to preventive detention (in
many cases protracted for over
two years); moreover, for a long
time the lawyer is not made
aware of the charge against him
(and his / her lawyer does not
have access to the probative re-
sults).

During the period of pre-judicial
detention the accused lawyer has
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a limited opportunity to meet
with his / her attorney (one hour
per week, recorded conversation
and in the presence of police) and
with serious violations of the
right to privacy (the so-called
"confidentiality") .

In other word, at the moment the
main concern of international
observers in the Turkish trials is
that each lawyer defending so-
meone connected to alleged ter-
rorists or government opponents
is almost certain to become a su-
spect.

This fact has created a disturbing
"domino effect" that infuses more
and more fear amongst citizens
and realises the ultimate goal of
the government that is to control
the situation (the same pressure
then pours also on the judges
who are likely to postpone their
trials to avoid as much as possi-
ble the risky decision-making
falls).

What can the observer do?
Obviously the only thing that can
be done in Court is to monitor
and verify the process while ou-
tside the courtroom - both inside
the Court and outside the buil-
ding - observers often organise
demonstrations of protest (in
some cases of meetings in front
of the Courthouse local Police
has intervened with forced evic-
tion and tear gas).

To fulfil their mandate, observers
need local informants, interpre-
ters and prior information (this is
the "Facts finding") and to that
extent they contact individual
Lawyers, law firms and represen-
tative organisations.

Observers must have no precon-
ceptions and act solely for the
respect of the rule of law.

They must keep in touch and
coordinate with the other subjects
carrying out monitoring activities
(there is an informal coordination
body to agree who does what,
what processes to follow, how
many to go).

Upon completion of their duties,
observers must complete a report
with in order to inform institu-
tions, as lawyers Bars, the Eu-
ropean Parliament, special asso-
ciations such as, for instance, the
dutch "Lawyer for Lawyer".
There is also the Universal Perio-
dic Reviews (known as UPR)
which is an important internatio-
nal journal that provides every
four years an important report on
the state of justice in individual
countries to international organi-
sations (UN, European Parlia-
ment, etc) which then decide
measures to be taken (i.e. a reso-
lution).

Access to the courtroom in which
the process takes place is diffi-
cult: strict security control and
forbidden photos.

Below are analyzed some of the
processes that observers are fol-
lowing:

A. "The KCK case" in which 42
lawyers were arrested in 2011
because they were suspected of
being close to pro Kurdistan mo-
vements.

Many of these lawyers defended
some of the KCK movement lea-
ders and were indicted on charges
of reporting to external parties
some information learned from
their arrested clients. The trial
began in 2012 and after two and a
half years of pre-judicial deten-
tion the lawyers were released
but are under severe limitations.
The case was of national impor-
tance and there were bomb at-
tacks related to the trial.

B. "The PRESIDENT case", so
called for the involvement of the
President of the Board of Law-
yers of Istanbul who refused the
government request to replace the
some unwelcome lawyers: the
President, after that decision, has
ended up under prosecution.

C. "The EHB case" in which
some lawyers ended up under
accusation for having participated
in the funeral of some of their

2018

Syrian clients and for helping
them to reimpatriate their bodies
at home.

d) "the AYDIN case" involving

an Istanbul lawyer (Mr Aydin)

who has been put on trial for de-
fending some clients involved in

a case pending against Erdogan's

son (Mr. Aydin was arrested in

2016 and recently released be-

cause he is seriously ill).

Concluding Observations

Some general considerations can

be however drawn according to

the Dutch colleague, on processes
monitored in Turkey (which are
often chaotic and unpredictable):

5. a significant passivity of the
Prosecutor's role,

6. the lack of attention paid to
the defense carried out by the
lawyers,

7. lack of respect between the
trial parties (often the Judge
goes away during the trial for
long periods without
reasons),

8. abuse of judicial actions
against the lawyers,

9. the interference of the go-
vernment towards the law-
yers and their representative
associations,

10. a lack of protection of law-
yers from pressures of va-
rious kinds (think of the con-
fiscation of documents, ac-
cess to studies, wiretapping
etc),

11. an identification of the law-
yers with their customers,

12. non-respect of confidentiali-
ty.

In this context, monitoring activi-
ty is a useful instrument of pres-
sure against the repressive autho-
rity that knows to be controlled
by the international community
and strengthens the position of
the Lawyers (and therefore the
respect of the rights of their
clients) who have to face such
difficulties in the first person and
in their daily life.
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